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On the other hand, Charter's arguments focus on the specific rule language that an ILEC 

"shall permit a requesting telecommunications carrier" (emphasis added) to access the NID, 47 

C.F.R. § 51.319(c). Charter asserts it does not choose to use CenturyTel's NID on the occasions 

when Charter does house its connection within the NID. Charter asserts its use is involuntary 

and caused by CenturyTel's obstruction of the inside wire through CenturyTel's placement of its 

NIDs. Charter asserts such obstruction is inconsistent with the optional intent of the word 

"permit." See 47 C.F.R. § 51.319(c). 

Further, Charter contends that the occasions where it does house its connection within 

CenturyTel's NID is not consistent with use of that NID as a UNE. Charter does not "use" the 

NID as contemplated by the FCC rules. Charter points out that the FCC does not defme the term 

"use" with respect to NID access. Charter points out that CenturyTel does not dispatch a 

technician to disconnect its drop wire and CenturyTel continues to use the NID itself for 

grounding protection from lightning strikes, since CenturyTel's drop is still fully connected on 

the network side ofthe NID. Accordingly, CenturyTel has not provided "exclusive use of that 

facility" per 47 C.F.R. § 51.309. Charter points to CenturyTel's cost witness' testimony that 

CenturyTel's proposed charge is for use of the entire NID. Charter believes that CenturyTel is 

attempting to have Charter subsidize the entire cost of the CenturyTel NID, which CenturyTel 

continues to use itself as it tries to win back its former customers. 

Charter believes the concept of "demarcation point" should not be included in the 

definition ofNID. Charter refers to the language of 47 C.F .R. § 68.1 OS( a), "[c Jarrier-installed 

facilities at, or constituting, the demarcation point shall consist of wire or a jack conforming to 

the technical criteria .... " Charter points out that for purposes of this proceeding where the 
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installations at issue have jacksiNIDs the demarcation point is at the NID and not some point 12 

inches beyond the NID. Even applying the concept of demarcation point, CenturyTel's network 

would end at the RJ-11 jack and the customer' s inside wire begins at the same RJ-11 jack. So all 

of Charter's activity takes place on the customer side of the demarcation point. Further the 

concept of a demarcation point is solely related to where end user customer control of inside wire 

begins and ends. Charter believes that CenturyTel's efforts to include the point of demarcation 

in the definition of the NID attempts to establish new substantive rights and obligations for 

CenturyTel that do not exist under federal law. 

The Panel detennines that the record in this case is more supportive of Charter's 

characterization that any use it makes of the NID is involuntary and that Charter is not choosing 

to use a NID UNE. The Panel determines that the record is less supportive ofCenturyTel's 

characterization that any use of a NID constitutes use as a UNE requiring UNE compensation .. 

In making this determination, the Panel also considers the factors listed in Wis. Stat. § 196.03(6), 

in particular, (a) promotion and preservation of competition consistent with Wis. Stat. ch. 133 

and Wis. Stat. § 196.219; (b) promotion of customer choice; and (f) promotion of efficiency and 

productivity; with the other factors not being relevant to the issue at hand. 

The record better supports Charter's contention that, in the circumstances where 

Charter's connection remains in the empty compartment on the customer side of the NID, it was 

not Charter's business decision to do so. The primary reason Charter leaves its connection 

within the NID is because in those cases CenturyTel's NID is the only point where the wires 

congregate and insufficient wiring is accessible to make a direct connection to the end user. 4 

Charter does not appear to avoid any costs in its own network when the connection remains 
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within the NID. 5 Charter does not use the ground that is in the NID.6 CenturyTel cannot identify 

any functionality, other than possible weather protection that Charter receives. CenturyTel puts 

forward the logic that Charter must receive some functionality of a NID in that Charter uses the 

NID. This logic does not refute Charter's characterization that the use is because of obstruction 

where there is a lack of sufficient wiring to access the point of congregation of the customer 

inside wire. The record shows that with sufficient available wiring, Charter does not house any 

connection within the NID7 and thus does not seem to be seeking a weather protection function. 

AcCordingly, ifCenturyTel's NID were always placed consistent with CenturyTel's 

stated "standard policy" it is not likely that Charter would leave any connection within the NID. 

CenturyTel's stated "standard policy" would leave at least 6 inches of wire inside the customer 

access side and make a "drip loop" of wire about 8 inches wide on the wire between the NID and 

the exit point. 8 The record supports that Charter does not house its connections in the NID when 

this amo\,lllt of wiring is available. 

In this evolving dispute, there was a period of time when Charter always housed its 

connection within the NID referring to the convenience to the customer.9 Charter has adapted its 

installation methods without deterring customers and thus has limited the installations for which 

Century Tel claims that charges apply. The record indicates that the current state of affairs in 

Wisconsin is such that, for about 90 percent of Charter's installations, Charter's technician can 

open the customer access side of the NID, disconnect the customer wire from CenturyTel's loop, 

4 Transcript (Tr.) 320. 
s Tr. 294, 296. 
6 Tr. 306. 
7 Tr. 328. 
1 Tr. 1326. 
9 Tr. 315-317. 

13 



Dockets 5-MA-148, 5-MA-149 

and connect the customer wire to Charter's loop at a location other than in CentwyTel's NID.10 

In the remaining 10 percent of the installations, Charter leaves its connection inside the customer 

access side of the NID as that is the only point where the congregation of all the wires is 

accessible. It is this remaining 10 percent that CenturyTel claims compensation is due for 

Charter's use of the NID as a UNE. This sequence is more consistent with the characterization 

that Charter has been modifying its installation methods in order to avoid CentwyTel's charges 

and is not consistent with Charter choosing to purchase a needed function of the NID as a UNE. 

Charter further expresses a concern that the number of installations with obstruction 

could increase, as CenturyTel's witness testified that CentwyTel has begun deploying a new type 

ofNI-one with a punch out or grommet in the back.11 Using a back wall opening would not 

allow all the wiring described in CenturyTel's standard policy to enter a NID and thus would 

increase the number of installations where Charter could incur charges. CentwyTel' s 

acknowledgement that it has begun to deploy NJDs that would not provide sufficient wiring for 

competing carriers to connect is more consistent with the Charter's characterization that 

CentwyTel is obstructing a competing carrier's access. Although CenturyTel claims to have a 

standard policy that provides sufficient wiring for competitor's access, it then also states it has 

begun deploying NIDs that would not be consistent with that policy. Further any stated policy 

by CenturyTel is a Wlilateral policy established through documents that CenturyTel controls. 

To allow CenturyTel to chose methods of placement of its NID that would force Charter 

into "an option" requiring purchase of a UNE from CenturyTel is not consistent with the 

unbundling provisions of the Telecommunications Act of 1996 (Act). Generally, the Act 

10 Tr. 313. 
II Tr. 1266. 
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requires incumbent LECs to provide use of their networks on an unbundled basis to facilitate 

competition and provide new competitors options where they can lease a portion of the 

incumbent's network instead of building their own networks. The specific elements of the 

network for which unbundling is required are restricted to those in which a competitor' s ability 

to provide the services it seeks to offer would be impaired without access to the network 

element. 12 Creating situations that would limit a competing carrier's option to fully use its own 

network is not consistent with the purpose of unbundling. Certainly, the Commission's support 

of such a placement method would not be consistent with the factors listed in Wis. Stat. 

§ 196.03(6) regarding promotion and preservation of competition consistent with Wis. Stat. 

ch. 133 and Wis. Stat. § 196.219, promotion of customer choice; and promotion of efficiency and 

productivity. Further, to the extent that the Commission determines any practice or act to be 

unjust, unreasonable, insufficient, or preferential, the Commission can issue a remedial order 

under Wis. Stat. § 196.37(2). 

Furthennore, CenturyTel's continued use of the NID for its own network grounding 

purposes13 is inconsistent with its claim that it is providing the NID as a UNE to Charter. The 

Panel interprets the deciding factor to be not whether Charter obtains any use from the NID, but 

whether CenturyTel has provided to Charter its entitled "exclusive use of that facility."14 This 

interpretation is consistent with the description of the NID as a stand-alone network element and 

with the cost of the element based on the entire cost of the NID. 

Housing wiring within a NID, because insufficient wiring is available to reach a point 

outside the NID, appears to be a problem related to converting from a system of regulation of a 

12 47 U.S.C § 251(cX3) and §251(d)(2). 
u Tr. 1202, 1254. 
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monopoly incumbent provider to a system of regulation that relies on competition to the 

maximum extent possible. As NIDs are installed on a going forward basis, placement methods 

should be used that will provide sufficient wiring such that 100 percent of the installations would 

allow a competitor's placement of its connection outside the NID. It would be a deterrent to 

competition to increase the number of instances where insufficient wiring is available to place a 

connection outside the NID. 

There are many other circumstances in opening markets to competition where some costs 

have been imposed on incumbents. (See Issue 16 regarding network upgrades). However, 

incumbents have also received the benefits of reduced regulation of most other aspects of their 

business. Allowing ~onnections to be left within NIDs until NIDs have sufficient wire to place 

connections outside the NIDs appears to be a reasonable practice in a transition to a competitive 

environment. It would not be a confiscation of property without compensation. Furthermore, 

CenturyTel retains the option to remove its NID from the customer's premise at any time. 

CenturyTel's proposal to insert the concept of the demarcation point into the definition of 

the NID would appear to limit Charter's access to the customer's inside wire. The FCC's 

definition of the term demarcation point is provided in the context of clarifying an end users' 

ability to connect terminal equipment to the telephone network. While the FCC used the tenn 

demarcation point in its definition ofthe local loop UNE, 47 C.F.R. § 51.319(a), that use 

appears to expand rather than diminis a competitor's access to a loop. The FCC does not include 

the term demarcation point in the definition of the NID. 47 C.F.R. §51.319(c). Adding the 

concept of demarcation point into the definition of the NID would not improve a competitor's 

access and could serve to diminish a competitor's access to the customer's inside wire. To 

14 47 C.F.R §S 1.309. 
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insert the term "demarcation point" into the definition of the NID, as CenturyTel proposes, 

would not foster the promotion and preservation of competition consistent with Wis. Stat. 

ch. 133 and Wis. Stat. § 196.219, the promotion of customer choice, or the promotion of 

efficiency and productivity. 

Issues 2 and 25 Award 

For the reasons stated above, the Panel awards the language proposed by Charter for Art. 

II, section 2.103; Art. VI, sections 3.4, 3.5 and 3.51, and Art. XI Pricing, as it relates to outside 

facility connection charges. 

Issue 3(a): How should the Agreement define the term "Tariff'?" 

Issue 3(b): How should specific Tariffs be incorporated into the Agreement? 

Issue 43: How should specific Tariffs be incorporated into the Agreement? 

The parties propose to incorporate by reference specific provisions found in Century's 

intrastate and interstate tariffs. Issue 43 identifies 13 such references. The issue in dispute 

concerns the scope and meaning of those references. 

Position of the Parties 

(a) Charter 

The petitioner proposes the following language for Article I, Section 3 of the 

Interconnection Agreement: 

Unless otherwise specifically determined by the Commission, in case of 
conflict between the Agreement and either Party's Tariffs relating to ILEC 
and CLEC's rights or obligations under this Agreement, then the rates, 
terms and conditions of this Agreement shall prevail. In no event shall a 
Tariff alter, curtail, or expand the rights of either Party under this 
Agreement, except by mutual consent. Either Party's Tariffs and/or State 
Price Lists shall not apply to the other Party except to the extent that this 
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Agreement expressly incorporates specific rates or terms set forth in 
such Tariffs by reference or to the extent that the other Party expressly 
orders services pursuant to such Tariffs and/or State Price Lists. 

·The petitioner proposes the following language for Article ll, Section 2.140 of the 

Interconnection Agreement: 

2.140 Any applicable filed and effective Federal or state tariff(andlor State Price 
List) of a Party, as amended from time-to-time, that the Parties have 
specifically and expressly identified in this Agreement for the purpose 
of incorporating specific rates or terms set forth in such document by 
mutual agreement. 

(b) CenturyTel 

CenturyTel objects to the third sentence in Charter's proposal and would instead word 

Article I, Section 3 as follows: 

Unless otherwise specifically detennined by the Commission, in case of 
conflict between the Agreement and either Party's Tariffs relating to ILEC 
and CLEC's rights or obligations under this Agreement, then the rates, 
terms and conditions of this Agreement shall prevail. In no event shall a 
Tariff alter, curtail, or expand the rights of either Party under this 
Agreement, except by mutual consent. Either Party' s Tariffs and/or State 
Price Lists shall not apply to the other Party except to the extent that this 
Agreement expressly incorporates such Tariffs by reference or to the 
extent that the other Party expressly orders services pursuant to such 
Tariffs and/or State Price Lists. 

CenturyTel also objects to Charter's proposed wording of Article II, Section 2.140 of the 

Interconnection Agreement, and would instead word that section as follows: 

2.140 Any applicable filed and effective Federal or state tariff(andlor State Price 
List) of a Party, as amended from time-to-time. Either Party' s Tariffs 
shall not apply to the other Party except to the extent that this Agreement 
expressly incorporates such Tariffs by reference or to the extent that the 
other Party expressly orders services pursuant to such Tariffs. 
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Discussion 

In prior arbitrations, the Panels awarded contract language preventing the ILEC party 

from forcing the CLEC party to accept the rates and terms set forth in an ILEC tariff in lieu of 

negotiation or arbitration of the same rates and tenns in the interconnection agreement. The 

concern is that the ILEC party can typically change the tarifftenns unilaterally, without prior 

notice to a customer of the change. If the interconnection agreement incorporates a tariff 

provision by reference, an amendment to the underlying tariff could result in a material change to 

the interconnection agreement without prior notice to the other contract party. For this reason, 

one prior Panel directed the parties to replace all tariff references with the corresponding tariff 

text, while another Panel gave the parties the option of replacing the tariff references with the 

corresponding text in the absence of mutual agreement. 

Here, the parties appear to accept that tariff references may only be incorporated into the 

agreement if both parties agree to the reference. The parties dispute whether a tariff reference 

should be understood to refer merely to the cited provision or whether a reference incorporates 

the complete description of the service set forth in the tariff. 

In their briefs, the parties debate the relevance of the filed rate doctrine to this dispute. 

This discussion is misdirected. The issue here is how best to ensure that the parties have clearly 

and knowingly agreed to the terms and conditions under which a service will be provided under 

the interconnection agreement. The simplest way to obtain this assurance is to forbid the parties 

from incorporating tariff provisions by reference altogether. However, it is clear that the list of 

tariff references proposed in Issue 43 is for the most part not controversial. Thus, those tariff 
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references may provide a convenient shorthand to incorporate an agreed upon framework for the 

telecommunications service the parties will exchange. 

With respect to the question of which proposed language set best captures the policy 

choice the Panel has advanced, the Panel awards the language proposed by CenturyTel. The 

problem with the Charter language is that it picks and chooses from a larger set of tariff 

provisions a subset that would govern the service within the interconnection agreement Thus, in 

a sense, the parties would be creating a new version of the service at issue using language pulled 

out of the context of the tariff in which those provisions are found. 

By contrast, the CenturyTellanguage would incorporate the existing service as it is 

presently offered under tariff. Under the CenturyTellanguage, the parties could either take the 

service feature as it currently offered under the tariff, with all the applicable rates, terms and 

conditions in effect, or replace the tariff reference with plain language text that sets forth the 

conditions of service in explicit, if lengthy, detail. This choice is more straightforward, and less 

likely to result in misunderstanding than the Charter proposal. 

Issues 3 and 43 Award 

The Panel awards the language proposed by CenturyTel for Article I, Section 3 and 

Article II, Section 2.140. The Panel expects given this award and the awards on other issues, the 

parties can reach their own agreement on redrafting the contract. 

Issue 4(a): Charter version: Should the Agreement include terms that aUow one Party to 
terminate the Agreement without any oversight, review, or approval of such action, by the 
Commission? 

CenturyTel venion: Should a Party be allowed to suspend performance under or 
terminate the Agreement when the other Party is in default, and the defaulting Party 
refuses to cure such default within thirty (30) days after receiving notice of such default? 
How should "default" be defined in the Agreement? 
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Issue 8: There are two separate issues presented in Issue 8: 
Issue 8(a): Charter version: Should the bill payment terms related to interest on overpaid 
amounts be equitable? 

CenturyTel version: Should the biUed Party be entitled to receive interest from the billing 
Party on amounts paid to the billiDg Party in error and which are later returned to the 
billed Party? 

Issue 8(b ): Charter version: Should the biD dispute provisions ensure that neither Party 
can improperly terminate the Agreement in a manner that could impair service to the 
public:? · 

CenturyTel version: Should the billing Party be permitted to suspend or discontinue 
ac:c:epting orders from the biDed Party under certain conditions when the billed Party fails 
or refuses to pay "undisputed" charges? 

Issue 13: Charter version: Should the Parties agree to a reasonable limitation as to the 
period of time by which claims arising under the Agreement can be brought? 

CenturyTel version: There are two issues presented in this Issue 13: (a) Ifthe Parties are 
unable to resolve a "billing dispute" through established biDing dispute procedures, should 
the billed Party be required to ftle a petition for formal dispute resolution within one (l) 
year of providing written notice of such dispute, or otherwise waive the dispute? 
(b) To the extent a "Claim" arises under the Agreement, should a Party be precluded from 
bringing such "Claim" against the otber Party more than twenty-four (24) months from 
the date of the occurrence giving rise to the "Claim?" 

Issue 4(a) covers a dispute over the language in Section 2.6, regarding suspension or 

termination of the interconnection agreement upon default and the definition of default. Both 

Parties propose language in Section 2.6 that makes reference to language in their respective 

proposed Section 9, including Sections 9.5, 9.5.1 and 9.5.2., which cover the effect of non-

payment and where CenturyTel also proposes language to allow it to cease processing orders and 

to disconnect services. Sections 9.5, 9.5.1, and 9.5.2 are also disputed in Issue 8. Issue 8 and 

Issue 13 further cover a dispute regarding the language in Section 9.4 concerning the time period 
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in which disputes must be raised. In light of the interrelationship of these issues, it is reasonable 

to analyze the three issues together. 

Positions of the Parties: 

(a) Charter 

Charter believes the terms for suspension or termination of an agreement, in whole or in 

part, should allow for Commission oversight. Specifically, Charter seeks terms that in no event 

can a termination occur without an order from the Commission to do so. Charter objects to 

CenturyTel's proposed terms which it believes would allow CenturyTel to unilaterally terminate 

the agreement. As both Parties' end user customers rely on the physical interconnection to send 

and receive calls, self-help termination provisions should not be allowed. Charter believes that 

allowing a termination following the initiation of bankruptcy would conflict with the federal 

statutory "automatic stay" associated with bankruptcy. 

In light of a history of inaccurate Century Tel bills, Charter believes a 30 day notice of 

failure to pay undisputed amounts is not realistic. Charter believes that CenturyTel is not entitled 

to a presumption that CenturyTel's bills are accurate, and the burden of persuasion or burden of 

proof should fall on CenturyTel to show its bills are accurate. Charter states CenturyTel has 

refused to acknowledge disputes Charter has raised. For purposes of equity, interest should be 

paid reciprocally on both unpaid undisputed amounts, and paid but later disputed amounts. 

Charter proposes a two year time limit from the date of occurrence of the action for either party 

to raise claims regarding an action. Charter believes the two year time limit is consistent with 

Section 415 of the Communications Act. If Century Tel has not pursued a claim for unpaid 

amounts within that time, the amounts would cease to be due. 
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(b) CenturyTel 

CenturyTel believes that a lengthy process should not be needed to recovered billed and 

undisputed charges. CenturyTel proposes adding the failure to pay undisputed amounts to the 

list of items constituting a default. CenturyTel believes that its bills are presumptively accurate 

unless Charter disputes the bill. CenturyT el' s proposal would allow it to cease processing orders 

or disconnect services if the billed party does not remit undisputed amounts. 

CenturyT el further proposes a process whereby Charter can pay a bill and later dispute it 

within one year of the date of the bill. However, interest would only be paid from the date 

Charter disputes the bill and not the date of the bill. This is reasonable because Charter has the 

option to dispute a bill and withhold payment. However, CenturyTel proposes that the dispute 

would need to be escalated to the dispute resolution process of Section 20.3 within one year of 

the bill date, or Charter would waive its right to withhold payment. 

CenturyTel states that its proposals would not allow it to disrupt the exchange of traffic 

absent involvement of the Conunission, as it proposes to cease to process orders or to disconnect 

services but not to terminate interconnection. CenturyTel believes its proposals are 

commercially reasonable and create proper incentives for both parties to perform their respective 

duties. 

Proposed Contract Language 

Charter and Century Tel each propose certain language for Article III., Sections 2.6, 9.4, 9.4.1, 

9.4.2, 9.5, 9.5.1, 9.5.2, and 20.4. 
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2.6 Suspension or Termination Upon Default Either Party may suspend or terminate 
this Agreement, in whole or in part, in the event of a Default (defined below) by 
the other Party; provided, however, that the non-defaulting Party qgtifies UJe 
4efauhing Party in writing of the Defau]t apd the defaulting Party does not cure 
the Default within thirty (30) caJerular daVS of n;ceipt of written ngtice thqeot 
bas complied with tbe dispute raolation provilio111 of tbia Aareement, 
iDdadiq Section 10. Following CenturyTel's notice to .. CLEC gf its Ilefaulb 
Ceptwy'fe} MaJI not be required tg process ow smice orders yptiJ the Default i§ 

timely cured· 

"Default" is defined to include: 

(a) A Party's insolvency or the initiation of bankruptcy or receivership 
proceedings by or against the Party; or 

(b) The final revocation by the Commission of a Party's Certificate of 
Operating Authority and transition of End Users to another carrier, or 

(c) A deeisloa pursuant to tbe Formal Dispute Resolution provisions of 
Section 20 of this Aanement that a Party bu materially breached any 
of the tenns or conditiou hereof, except ia no evnt should 
termi.Datloa occur unJaa 10 ordered by the Commission A Party's 
yjo!atign of any material tgm or condition oftbe Agreemeqt or 

(d) Fallare of a Party to pay uadispated amounts or to properly dispute 
unpaid amounts ia accordance with Section 9, and subject to either 
Party invokiDg its ri&btl under Section 20, Dispute Resolution, except 

that in uo eveat should termination occur unless so ordered by the 
Commission. A Party's rsfusalor fai1yrs in any material remect pr9perly 
to perfopn its opligatjons ypdq tbjs Amsment jncludipg gut not limited 
to its Wmwl or failws; to nay ypdispntesl charges (gwsua;t to Ss;s:tiop 9) 

wjthip thirty QQ> ca1m4ar ciavs atler tlK bill dote, 

24 



Dockets 5-MA- 148, 5-MA-149 

9.4 Pi~ Amounts. The following shall apply where a Party disputes. in good 
faith, any portion of an amount billed under this Agreement ("Disputed 
Amounts"). Both .. CLEC and CenturyTel agree to expedite the investigation of 
any Disputed Amounts, promptly provide all documentation regarding the 
amount disputed that is reasonably requested by the other Party, and work in 
good faith in an effort to resolve and settle the dispute through infonnal means 
prior to initiating formal dispute resolution. If the Parties sanggt rqqtve the 
dispute through esfablishecl bmjpg djspute procedwes within 180 days of the 
bjllesi Party proyiding written notice of Disnuted Alnmmts to the bjlljng Party. 
the bill¢ Party shalJ file a petition for fonna] dispute resolution pwsuant to 
Section 20.3 of this Article <without JeWd for any further informal dispute 
resollJljon pegotia&jons that may be referepcsd in Section 2Q.3). If the billed 
Party fails to seek foppal dimute resglutigp pursuapt tg S!jplion 20 3 within ope 
()) year of the billed Party wovidins writtep pgticc tg the billing Party of such 
Disputed AmOunts, 1be billed ·Partv waives il3 a}legeci eptjtlemem to and/or righ1 
tg withhold such Disputed Arpgupt, 

9.4.1 Disputed AmOunts Withheld From Pavment. 
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If any portion of an amount billed by a Party under this Agreement is 
subject to a good faith dispute between the Parties. the billed Party may 
withhold payment of such Disputed Amounts only if it gives written 
notice to the billing Party of the amounts it disputes and includes in such 
notice the specific details and reasons for disputing each item. Such 
written notice shall be submitted in accordance with the following agreed 
upoo procedures; u set forth iD Attaehmeot 1 to the lotereoooectioo 
Agreemeot guigelins for submiUing billing dispute claims set fo&;Sh jp 
CepturyTel's CLEC Service Guide. Disputed billing claims shall be 
submitted no later than the Bill Due Date. Failure by the billed Party to 
file any such claim on or prior to the Bill Due Date means that the total 
charges billed are due and payable to the billing Party on the due date. 
The billed Party shall pay all undisputed amo\Dlts no later than the Bill 
Due Date. The billed Party may not withhold payment of amounts past 
the due date pending a later filing of a dispute. but must pay all amounts 
due for which it has not provided a written notice of dispute on or prior to 
the Bill Due Date. If the billed Party disputes charges after the Bill Due 
Date and has not paid such charges. such charges shall be subject to late 
payment charges. If the billed Party disputes any charges and any portion 
of the dispute is resolved in favor of the billed Party, the Parties shall 
cooperate to ensure that the billing Party shall credit the invoice of the 
billed Party for that portion of the Disputed Amount resolved in favor of 
the billed Party, together with any late payment charges assessed with 
respect thereto no later than the second Bill Due Date after the resolution 
of the billing dispute Nothing in this Section 9.4.1 shall constitute a 
waiver, or negation, of a Party's right to seck recovery of amounts already 
paid pmsuant to Section 9.4.2 below. 

9.4.2 Billing Pimutes Related to Paid AJnoUl)tS 

If any portion of an amount paid to a Party under this Agreement is subject 
to a bona fide dispute between the Parties ("Disputed Paid Amountj, the 
billed Party may provide written notice to the billing Party of the Disputed 
Paid Amo\Dlt, and seek a refund of such amount already paid, at any time 
prior to the date that is one ( 1) year after the date of the invoice containing 
the disputed amount that has been paid by the billed Party (''Notice 
Periodj. If the billed Party fails to provide written notice of a Disputed 
Paid Amount within the Notice Period, the billed party waives its rights to 
dispute its obligation to pay such amount, and to seek refund of such 
amount. At the billed Party's request, the billiDg Party will refund the 
entire portioo of uy Disputed Paid Amounts resolved iD favor of the 
billed Party, subject to a rate of ioterat equal to ooe and one half (1 
%%) per mouth or the bigbat rate of interest that may be charged 
under Applicable Law, compounded daily, for the number of days 
from the BiD Date UDtil the date oo whieh such paymeot is made. 
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9.5 Effc:£t ofNo~Payment 

9.5.1 If the billed Party does not remit payment of all undisputed charges on a 
bill by the Bill Due Date, the billing Party may discoptinue Ql'PCS;Mjng 
orders for releyagS pr ljke servjw proyidesi undq this Amgnent gn or 
aft;r the tenth 0 Oth) cpdendor daY following the Bm Due Dote iDitiate 
dispute resolutioa procedures aader Section 20 of this AJreemeat. 
The bmipg Party will pptifv the other Party jp WJiting. yia email pr 
certified mpH. pt legt fiye (5) Calspslar Pap migr to discoptjnujpg the 
mnss;vjng of orders for the relmpt seryicg. If the bmjpg Party <lAg not 
Rfuse to accept additjpppl orders for seryice(sl og the date specifi$(1 in 
such notice. and the bille4 PattY' s oon-compljwe contioues. pgtbing 
gmtajpcd herejg s!JaU nmclude tl}e biltipg Party from refi.tsipg to QGcept 
MY or all '*'jtional on1m fur serviceOO frgm th9 non-oomplying Party 
without funber notice gr fi:pm billjng and collestinR the ppwpgria1c 
clwgg from the billesl Party. Fgr order prps;eaipg to reswpe. the billesl 
Partv wiJI be n;guire4 to R'elss full paymept of all QMl and cwrept 
undjmytql sharRFS under thi3 Agrq;mcqt for the r;lmpt sqyices. 
Additignal'v the bimgg Party max require p deposit or !4SSJJl'8DCe of 
Dllymgtt Cor additional deposjS or NSW!lllCC of svmqrtl from the biDesl 
Party pmuant to Sectiop 6 Ip addition to othq remedies that maY be 
pYDjlable at Ww or equity. tbs billgi Pprty mqyg the risht to Fk 
eauilabJe r;Uef. ipcludjng iniupctiye r;liefand specific performapcs;. 

9.5.2 Notwitb:stapdjpg 9,5J ahgye. if tbe billesl Party dges oot mnit naymept 
of aU uwiisputed chargss op a bill by the Bm Dye Dat&r the billipg Party 

maY at its optiog Wmftgest any apd all releymt " related sqyjces 
proyided undc' this Amsmept follpwinR written notifiBJiop tO the billesl 
Party at leyt seyep m Bmjpw Davs prior to djscooos;ctiop gf the 
upnaid seryice(s), Such notification max be includesJ in a pptificptipp tp 
refuse to accept additional orders so lgng 83 the appropriafe dates for eJEb 
consequence are listed therein. Ifthe bills;d Party Sub¥QUGntlv pays a!! of 
svcb nndjllputed cJwges and slssires to IljC9MSCt MY such djscoppr&k4 
serviCes, the bille4 Party shall pay the applicable charge set fortb ip thjs 
Agreement pr jp the applicable Tarjfi for recpppectipg each seryjce 
di§Copnecl&d pymwnt tp this paragraph, In case gf such diSCQppectjon. 
all applicable wdisputesl cbarm. includjpg tmpjnatipn cbarm, sball 
become due and nayable, If the bjlljpg PartY does not djSCQpnect the 
billed Party's seryjce(s) op the date specified in such ootics;, apd the biYe4 
Partv'3 ppn-compliance coptipye&, pothing coptaips;d bqein sball 
pa;c!yde the bjmng Party frpm dj§fAnnecting all seryjce(s) pf the oop
compMng Party wjthopt funber potice pr fipm billing apd collectipg the 
ppmppriate ChamS§ froQ' the bjUed ram, for IljC9Mectjop pf the QSDl
pajd scrvics to occw. the billed Party will be reguin;:d to mpks full 
payment of all past pnd current upstimuts;d shA'YS' upder this Agreement 
fQr the n;levap,t services· Ad4itionailv. the bmjpg Party may require a 
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deposit or asmrance of payment Cor additional deposit QI assurance of 
oayment) ftpm the bjlled PJrt& IDllJ\l8Jlt to Section 6, In addition to othg 
remedies that maY be available at law or equity. the billing Party resco;es 
the right to seek equitable relie{. including injuoctive relief and specific 
perfonp;mce, (RESERVED FOR FUTURE USEJ 

20.4 Limitation Period oa Claims. 

Except as otherwise specifically provided in this Agreement, no Claims will 
be broapt for disputes arising from this Agreement more than tweaty-four 
(l4) montbs from the date of the occnrreJice wbkh gives rise to the dispute. 
Notwithstauding the foregoing, Claims for indemnification will be govemed 
by the applicable statutory limitation period. 

"CLAIMS" 
The term Claims meaas any pendiag or threatened claim, action, proceediDg 
or suit. 

Discussion: 

The subject of termination of an interconnection agreement due to a default is not 

addressed directly by the Act or the implementing rules adopted by the FCC. However, the 

Commission is a state agency created by the legislature and has those powers that the state 

legislature has conferred upon it. Thus to the extent that the parties choose to submit a contract 

dispute to the Commission for adjudication, the parties are necessarily choosing to use Wis. Stat. 

§ 196.199, the administration of which is in the hands of the Commission, to resolve their 

disagreement and any other relevant provisions of Wis. Stat. ch. 196. Pursuant to Wis. Stat. 

§ 196.3 7, the Panel will award terms it considers to be just and reasonable and provide for 

reasonable interactions between telecommunications carriers. The Panel finds provisions of both 

Parties' proposals to be unreasonable. 
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The Panel agrees with Charter that parts of Century Tel's proposed language would allow 

CenturyTel to unilaterally terminate the agreement. The language proposed by CenturyTel for 

Section 2.6 would allow it to cease processing orders upon notice of default. That combined 

with the language in Section 9.5 .1 would allow CenturyT el to discontinue processing orders 

when payment is I 0 days late, given 5 days notice; and disconnect services with 10 days notice. 

Ceasing to process orders or disconnect service is no less detrimental to an ongoing business 

than cutting off interconnection. The time periods proposed by CenturyTel are inadequate and 

would not allow Charter to seek Commission intervention tmder Wis. Stat. § 196.199 in which a 

party has five days to allege a failure has a significant adverse effect on the ability to provide 

services to customers, and the Commission has 30 days to make a determination on that request. 

The Panel believes nothing in the interconnection agreement should serve to limit Charter's 

ability under Wis. Stat. § 196.199 to bring matters to the Commission that could have a 

significant adverse affect on C}larter's ability to provide telecommunications services to its 

customers or potential customers. However, Charter's proposal does not include any specified 

time frame for default. In docket 05~MA·l47, a sixty day time frame was adopted for this 

purposeY Further, like docket 05·MA·l47, the Panel will not require an order from the 

Commission for termination of an agreement. Like docket 05~MA~l47, this Panel's concern is 

this could require duplicative processes. 

While CenturyTel believes its proposals are commercially reasonable, CenturyTel fails to 

recognize the context in which billing disputes now occur between telecommunications carriers. 

It is not a cut and dry matter that a service has been provided, and therefore must be paid for. 

•s Arbitration Award, Petition for Arbitration of Interconnection Rates, Terms and Conditions Between Charter 
Fiber/ink, LLC and Wood County Telephone Company d/b/a/ Solarus, No. 05-MA-14 7 (Wis. PSC Oct. 23, 2008). 
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Issues arise as to whether or not a service has been provided. For an example see issue 2 

regarding NID charges. Billing is used as a forum in which interpretations are asserted 

concerning the obligations and duties of carriers under the Act. Charter provides the further 

example of local number portability charges in Missouri, where the Missouri commission 

detennined CenturyTel's application of a rate from its local exchange tariff was not pennissible 

and was in violation of the tenns of the interconnection agreement between Charter and 

CenturyTel.16 Charter points out that CenturyTel has simply refused to acknowledge Charter 

disputes. The Panel will award language such that any assertion of default is subject to the 

dispute resolution procedures of Section 20 with the ability to seek Commission resolution. 

Further, allowing a termination of an interconnection agreement at the time of an initiation of 

bankruptcy proceedings would conflict with the federal statutory "automatic stay" associated 

with bankruptcy. The Panel will award language consistent with the bankruptcy process. 

However, a carrier should not be permitted to dispute bills for the purpose of avoiding 

payment completely. Charter's proposal, to require Century Tel to pursue a claim for unpaid 

amounts within two years of occurrence or the amounts would cease to be due, is not reasonable. 

Valid charges should not cease to be due until paid. To achieve greater certainty in business and 

operations both parties should work together to resolve disputes. Charter's reference to Section 

415 ofthe Communications Act is inappropriate as that is a time period in which to raise a 

dispute, not a time period in which to end a dispute which is the context Charter proposes. 

Charter's concerns, regarding Charter as the initiator of a billing complaint and Charter's 

concern that the burden of persuasion or burden of proof should be placed upon CenturyTel to 

show its bills are accurate, are out of context. The procedures under Wis. Stat. § 196.199 

16 Case No. LC-2008-()049. 
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provide for an investigation in which all the relevant factors can be considered. However, it is 

reasonable for Charter to withhold payment, with possible escrow provisions, for as long as a 

good faith billing disputed exists. It would be arbitrary to require payment after one year when a 

good faith dispute is not settled. 

It is reasonable .for CenturyTel to limit the time frame to raise a dispute to one year as 

CenturyTel only provides itself the ability to back bill a previously unbilled amount within one 

year of providing services per section 9 .1 . Reciprocity is a reasonable standard for both back 

billing and raising billing disputes. Further, it is reasonable to limit the payment of interest on 

refunded amounts to the date a dispute is raised in order to provide appropriate incentives to 

review bills on a timely basis. 

Issues 4(a), 8(a), 8(b), and 13 Award 

As both parties have referred to the language awarded in a recent arbitration award in 

docket 05-MA-147 in association with default, this award will draw from that language with 

variation for the specific issues raised in the case. The Panel awards the following language in 

lieu of the language proposed by either of the two parties: 

2.6 Suspension or Termination Upon Default. Subject to either Party invoking its 
rights under Section 20, Dispute Resolution, either Party may terminate this 
Agreement in whole or in part in the event of a default by the other Party as 
defmed by this section 2.6; provided however, that the non-defaulting Party 
notifies the defaulting Party in writing ("Default Notice") of the alleged default 
and the defaulting Party does not cure the alleged default within sixty (60) 
calendar days of receipt of the Default Notice. 

Default is defmed as: 

(a) A Party's insolvency or initiation of bankruptcy or receivership proceedings 
by or against the Party, consistent with any order, decision, or other binding 
action taken by the bankruptcy court,~ or similar adjudicator of the parties' 
rights in the event of receivership or bankruptcy; or 
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(b) The final revocation by the Commission of a Party's Certificate of Operating 
Authority, and transition of End Users to another carrier; or 

(c) A decision pursuant to the Formal Dispute Resolution provisions of Section 
20, Dispute Resolution, that a Party has materially breached any of the terms 
or conditions hereof; or 

(d) Failure of a Party to pay undisputed amounts or to properly dispute unpaid 
amounts in accordance with Section 9, Billing and Payments/Disputed 
Amounts, subject to either Party invoking its rights under Section 20, Dispute 
Resolution. 

Notwithstanding any other provision of this Section 2.6 and except as may be 
prohibited by applicable federal law, either party, as allowed by Wis. Stat. § 
196.199, may seek relief from the other party's claims, assertions, actions, or 
inaction in breach of this Agreement. 

9.4 Disputed Amounts. The following shall apply where a Party disputes, in good 
faith, any portion of an amount billed under this Agreement ("Disputed 
Amounts"). Both Charter and CenturyTel agree to expedite the investigation of 
any Disputed Amounts, promptly provide all documentation regarding the amount 
disputed that is reasonably requested by the other Party, and work in good faith in 
an effort to resolve and settle the dispute through informal means prior to 
initiating formal dispute resolution. 
9.4 .1 Disputed Amounts Withheld From Payment. Charter proposed .language. 
9.4.2 Billing Disputes Related to Paid Amounts. Charter proposed language, 
except "from the date the dispute is raised" shall replace "from the Bill Date." 
9.5 and 9.5.1 Effect ofNon-Pavment. Charter proposed language. 
9.5.2 Omitted 

20.4 Limitation Period on Claims. Omitted. 

Issue 4(b): What terms should govern the right of a Party to terminate this Agreement 
upon the sale of a specific operating area? 

IssueS: Charter version: Should the Agreement aUow either Party to assign the 
Agreement to a third-party in connection with a sale, without having to first obtain the 
other Party's consent? 

CenturyTel version: Should a Party's right to assign its rights and obligations under the 
Agreement without consent to a subsidiary or Afflliate be restricted to only those 
assignments made in conjunction with the sale of all or substantiaUy aU of the Party's 
assets? 
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Issue 4(b) addresses sales or transfers of an operating area or a portion thereof to a non

affiliated entity. Issue 5 addresses assignment of an interconnection agreement to an affiliated 

company. The issues address whether the purchasing party or affiliate should be required to 

assume all the duties and obligations of the existing interconnection agreement. 

Positions of the Parties 

(a) Charter 

In relation to Issue 4(b ), Charter proposes that any "third-party buyer/transferee should be 

required to assume the terms of the Agreement" as a precondition for a sale/transfer. Charter 

expresses concern that both parties would need to "remain connected to the public switched 

telephone network." Charter also notes that it has "exerted considerable time, and expense, to 

negotiate and arbitrate the terms of the Agreement." Charter believes the benefits of such efforts 

"should last for the duration of the Agreement" 

However, in Issue 5, Charter further proposes that "in the event of a sale of substantially 

all assets" either Party can assign all of its rights and duties without being required to seek the 

consent of the other Party. It is not clear whether Charter's proposal is intended to apply just to 

affiliates or whether it is intended to apply to non-affiliates as well. In its brief Charter refers to 

"third parties (which includes either Party's Affiliates or subsidiaries)." Charter's statement of 

Issue 5 does not include the word affiliate. In relation to consent, Charter states, "there is no 

dispute between the Parties with respect to language that requires that "consent shall not be 

unreasonably withheld, conditioned, or delayed." 
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(b) CenturyTel 

For issue 4(b) concerning the sale of a specific operating area or portion thereof to a non

affiliated third-party, CenturyTel proposes that the existing interconnection agreement would 

terminate upon 90 days notice. CenturyTel believes any concerns regarding intercOJmection with 

the new non-affiliated purchasing company would be addressed by 47 C.P.R.§ 51.517(d) which 

requires an immediate interim transport and termination arrangement pending negotiation or 

arbitration of a new agreement. Century Tel objects to Charter's language that would require the 

non-affiliated purchasing party to assume the existing interconnection agreement. CenturyTel 

believes such terms would effectively give Charter veto power over any sale and would likely 

devalue the assets that are subject to the sale. 

In relation to Issue 5, regarding an assignment to an affiliated party, CenturyTel proposes 

that either Party should be allowed to assign the rights and duties under an interconnection 

agreement to an affiliate without the other Party's consent so long as 90 days notice is given; the 

affiliate assumes all the rights and duties in writing; and the other Party is reasonably satisfied 

that the affiliate will be able to fulfill the assigned obligations. CenturyTel believes Charter's 

proposed language would limit such an assignment to an affiliate to only those situations "where 

a Party is closing its doors (i.e. selling all or substantially all of its assets)." CenturyTel says that 

Charter has provided no reason for adding such a limitation. 

Proposed Contract Language 

Charter and CenturyTel each propose certain language for Article III, section 2. 7, and 

section 5. 

34 



Dockets S-MA-148, S-MA-149 

2.7 Tgmigation Uoon Sale. NotWithstanding anything to the contrary contained 
herein, a Party may terminate this Agreement as to a specific operating area or 
portion thereof if such Party sells or otherwise transfers the area or portion 
thereof to a non-affiliate. The right _of termiDation provided herela is 
expressly conditioned apon, and subjeet to, unconditional and prompt 
acceptance of the term• of thil Agreement by tlae non-affiliated Party. The 
selling or transferring Party shall provide the other Party with at least ninety (90) 
calendar days' prior written notice of such termination, which shall be effective 
on the date specified in the potice the aon-Aftlliated Party providea formal, 
written notice of its ac:aptanee and assumption of the rigbts, obliptions, 
and dutiel of the Party seUlag or traasferriDg the area, and the other Party 
being reasonably satisfted that the Party aequirinc the area is able to fulfill 
the obUgatiou hereunder. Slxh acceptance and USlllllptio• shall be 
memorialized in a form mutually agreed DpoD by both Parties. 
Notwithstanding termination of this Agreement as to a specific operating area, 
this Agreement shall remain in full force and effect in the remaining operating 
areas. The Parties agree to abide by any applicable Commission Ordq regarding 
such sale or transfer· 

5. ASSIGNMENT 

Any assignment, in whole or in part, by either Party of any right, obligation, duty or 
interest arising under the Agreement without the written consent of the other Party, 
which consent shall not be unreasonably withheld, conditioned or delayed, shall be null 
and void, except that either Party may assign. iD coajuaetioa with the sale or aU or 
substa.adally all uaeu, ud to the extent consistent with Applicable Law, all of its 

rights, and delegate its obligations, liabilities and duties UDder this Agreement, either in 
whole or in part. to any entity that is, or that was immediately p~ such 
assignment, a subsidiary or Affiliate of that Party without consent, upon ninety (90) 
calendar days' written notification. The effectiveness of an assignment shall be 
conditioned upon the assignee's written assumption of the rights, obligations, and duties 
of the assigning Party, and the other Party being reasonably satisfied that the assignee is 
able to fulfill the assignor's obligations hereunder. Any attempt to make an assignment 
or delegation in violation of this section shall constitute a default of this Agreement 

Discussion 

There is no testimony for issue 5. The parties stated their intention to limit their 

arguments to briefs for issue 5.17 There is testimony in relation to Issue 4(b). The Panel looks to 

47 C.F.R. § 51.715(d) as referenced by CenturyTel. When the Commission would approve or 

reject such future interconnection agreements, the standard the Commission would apply would 
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